2009 Regulations on Section 2053 Deductions

I. Bona fide requirement - not a cloak for a gift or bequest [20.2053-1(b)(2)(i)]

A. Factors IRS will look at in family payment context [Treas.Regs. Section 20.2053-1(b)(2)(ii)]
1. Transaction negotiated at arms-length
2. No donative intent
3. Existence of an agreement relating to the claim or expense, that is substantiated with contemporaneous evidence
4. Performance under the agreement can be substantiated
5. All payments are properly reported for income and employment tax purposes
II. Application of Post-Death Events/Actual Payment Requirement/Misc. Limits on Deduction for Claims Against Estate

A. Philosophy - 2009 Regulations intentionally adopt an interpretation under Section 2053 that events occurring after a decedent's death are to be considered when determining the amount deductible under all provisions of section 2053 and that deductions under section 2053 generally are limited to amounts actually paid by the estate in satisfaction of deductible expenses and claims
1. Implication - for claims against an estate that cannot be paid before the due date of the estate tax payment, estates will have to pay taxes without benefit of a deduction (except to the extent that the claims come within an exception to requirement of payment for deduction). This can have a substantial adverse effect on the estate. The ability to get a deduction LATER via a refund claim (with or without a protective refund claim if needed to keep the statute of limitations open) provides cold comfort for estates that may need to sell assets or otherwise position themselves so as to be able to make an estate tax payment that may ultimately have been needed.
B. General Rule: deduction limited to the total amount ACTUALLY PAID in settlement or satisfaction of that item [20.2053-1(d)(1)] 
1. Time Period that Post-Death Events can Impact Deductibility [20.2053-1(d)(2)]
a) Until expiration of Section 6501 statute of limitations
b) Thereafter, future events in regard to a refund for overpayment of tax during time prescribed for refund under Section 6511(a)
2. Exception for Reasonably Ascertainable Amounts - can still deduct if not actually paid [20.2053-1(d)(4)]
a) If amount is ascertainable with reasonable certainty and will be paid
b) E.g., executors and attorneys fees
c) Exception not applicable if claim or expense is contested or contingent
d) The Commissioner will take into account events occurring after the date of a decedent's death
e) If Commissioner disallows, and expense eventually paid, can be later deducted in a timely filed claim for refund
3. Exception for Substantially Related Cross-Claims and Claims Relating to Gross Estate Assets [20.2053-4(b)]
a) Can be deducted without payment if meet various requirements, including:
(1) The value of the claim is determined from a “qualified appraisal” performed by a “qualified appraiser” within the meaning of Section 170
(2) The value of the claim against the estate is subject to adjustment for post-death events
(3) The aggregate value of the related claims or assets included in the decedent's gross estate exceeds 10 percent of the decedent's gross estate
b) Deduction limited to the value of the related claims or particular assets included in decedent's gross estate
4. Exception for Claims Totaling not More than $500,000 [20.2053-4(c)]
a) Can be deducted without payment if meet various requirements, including:
(1) The value of the claim is determined from a “qualified appraisal” performed by a “qualified appraiser” within the meaning of Section 170
(2) Total amount of claims deducted under this exception do not exceed $500,000
(3) The value of the claim against the estate is subject to adjustment for post-death events
C. Reimbursements [20.2053-1(d)(3)]
1. No deduction if the claim or expense is or could be compensated for by insurance or otherwise could be reimbursed.
2. Executor may certify that the executor neither knows nor reasonably should have known of any available reimbursement on the Form 706
3. A potential reimbursement will not reduce the deductible amount if the executor, on Form 706 provides a reasonable explanation for his or her reasonable determination that the burden of necessary collection efforts in pursuit of a right of reimbursement would outweigh the anticipated benefit from those efforts. Nevertheless subsequent events (including an actual reimbursement) will be considered
D. Route for deductions that have not been actually paid by time of expiration of statute of limitations is the filing of a protective claim for refund before the expiration [20.2053-1(d)(5)]
1. The protective claim need not state a particular dollar amount or demand an immediate refund
2. The protective claim must identify each outstanding claim or expense that would have been deductible if such item already had been paid and must describe the reasons and contingencies delaying the actual payment of the claim or expense
3. The IRS will review the claim after the executor has notified the Commissioner within a reasonable period that the contingency has been resolved and that the amount deductible has been established
4. If the expense or claim is payable out of a share that meets the requirements for a charitable deduction or a marital deduction, such deductions will not be reduced until  the deduction is paid or resolved
E. Potential and Unmatured Claims [20.2053-4(d)(1)]
1. Except as provided in §20.2053-1(d)(4) and in paragraphs (b) and (c) of this section, no estate tax deduction may be taken for a claim against the decedent's estate while it remains a potential or unmatured claim
2. Deduction can be obtained upon later maturation through timely or protective claims for refund
F. Contested Claims [20.2053-4(d)(2)]
1. Except as provided in 20.2053-4(b) and (c), no estate tax deduction may be taken for a claim against the decedent's estate to the extent the estate is contesting the decedent's liability
2. Deduction can be obtained upon later maturation through timely or protective claims for refund
G. Claims against Estate and Others [20.2053-4(d)(3)]
1. If the estate is one of two or more parties against whom the claim is being asserted, the estate may deduct only the portion of the total claim due from and paid by the estate, reduced by the total of any reimbursement received from another party, insurance, or otherwise.
2. Further reduction in deduction by the contribution or other amount the estate could have collected from another party or an insurer but which the estate declines or fails to attempt to collect
H. Unenforceable Claims [20.2053-4(d)(4)]
1. Claims that are unenforceable prior to or at the decedent's death are not deductible, even if they are actually paid.
2. Claims that become unenforceable during the administration of the estate are not deductible to the extent that they are paid (or will be paid) after they become unenforceable, but see 20.2053-1(b)(3)(iv) 
I. Claims Founded Upon a Promise [20.2053-4(d)(5)]
1. The deduction for a claim founded upon a promise or agreement is limited to the extent that the promise or agreement was bona fide and in exchange for adequate and full consideration in money or money's worth
a) Except with regard to pledges or subscriptions (see §20.2053-5)
III. Reliance on courts, etc.

A. Court Decrees [20.2053-1(b)(3)(i)]
1. A final judicial decision may be relied upon to establish the amount of a claim or expense if the court actually passes upon the facts on which deductibility depends
2. It must appear that the court actually passed upon the merits of the claim.
a) Presumed in all cases of an active and genuine contest
(1) An unreasonable result is evidence that there was not such a contest, but it may be rebutted by proof to the contrary.
B. Where Court Approval not Required under Local Law [20.2053-1(b)(3)(ii)]
1. A deduction for the amount of a claim or expense will not be denied solely because a local court decree has not been entered
C. Consent Decree [20.2053-1(b)(3)(iii)]
1. A local court decree rendered by consent may be relied on if the consent resolves a bona fide issue in a genuine contest. Consent given by all parties having interests adverse to that of the claimant will be presumed to resolve a bona fide issue in a genuine contest. 
D. Settlements [20.2053-1(b)(3)(iv)]
1. May be relied on to establish the amount of a claim or expense (whether contingent or noncontingent) provided that the settlement resolves a bona fide issue in a genuine contest and is the product of arm's-length negotiations by parties having adverse interests with respect to the claim or expense.
2. A deduction will not be denied for a settlement amount paid by an estate if the estate can establish that the cost of defending or contesting the claim or expense, or the delay associated with litigating the claim or expense, would impose a higher burden on the estate than the payment of the amount paid to settle the claim or expense.
3. No deduction for amounts paid in settlement of an unenforceable claim.
a) To the extent a claim exceeds an applicable limit under local law, the claim is deemed to be unenforceable. 
E. But still have to met other statutory and regulatory requirements for deductibility [20.2053-1(b)(3)(v)]
IV. Executors Commissions

A. The amount claimed as a deduction must be in accordance with the usually accepted standards and practice of allowing such an amount in estates of similar size and character in the jurisdiction in which the estate is being administered, or any deviation from the usually accepted standards or range of amounts must be justified to the satisfaction of the Commissioner [20.2053-3(b)(1)]
V. Attorneys Fees

A. Deduction may not exceed a reasonable remuneration for the services rendered, taking into account the size and character of the estate, the law and practice in the jurisdiction in which the estate is being administered, and the skill and expertise of the attorneys [20.2053-3(c)(1)]
B. Attorney's fees actually incurred in contesting an asserted deficiency or in prosecuting a claim for refund will be allowed even though the deduction, as such, was not claimed on the estate tax return or in the claim for refund [20.2053-3(c)(2)]
VI. Interest on Claims

A. Interest on a deductible claim is itself deductible as a claim to the extent of the amount of interest accrued at the decedent's death, if interest actually paid or meets the requirements for deducting certain ascertainable amounts
B. Post-death accrued interest may be deductible in appropriate circumstances either as an estate tax administration expense under section 2053 or as an income tax deduction
VII. This Summary
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