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he is precluded from asserting his Santos
based statutory interpretation argument in
a second or successive § 2255 motion.
Second or successive § 2255 motions are
‘‘restricted TTT to claims involving either
newly discovered evidence strongly sug-
gestive of innocence or new rules of consti-
tutional law made retroactive by the Su-
preme Court.’’  Prost, 636 F.3d at 581,
2011 WL 590334 at *2 (citing 28 U.S.C.
§ 2255(h)).  Because his statutory inter-
pretation argument cannot be brought in a
second § 2255 motion, Brace argues that
§ 2255 is an inadequate or ineffective rem-
edy.  This argument is foreclosed under
Prost, 636 F.3d 578, 2011 WL 590334.  In
Prost, this court held that the fact that
§ 2255 bars a defendant from bringing a
statutory interpretation argument in a sec-
ond § 2255 motion does not render § 2255
an ineffective or inadequate remedy.  Id.
at 578–80, at *1.

Brace contends that he satisfies the ‘‘ac-
tual innocence’’ savings clause test de-
scribed in Reyes–Requena v. United
States, 243 F.3d 893 (5th Cir.2001), render-
ing the remedy in § 2255 inadequate or
ineffective.  However, this court explicitly
declined to adopt the Reyes–Requena test

in Prost.  See Prost, 636 F.3d at 592–94,
2011 WL 590334 at *12–13 3.  As Brace
has not demonstrated that § 2255 is an
inadequate or ineffective remedy, the dis-
trict court correctly dismissed his § 2241
petition.

We AFFIRM the district court’s dis-
missal of Brace’s petition.
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Background:  Developers filed action
against county and municipality challeng-

3. Even if Brace could raise a Santos argu-
ment, he would not prevail because Santos
does not hold that ‘‘proceeds’’ means ‘‘prof-
its’’ in the context of drug sales.  Justice
Stevens, the critical fifth vote in Santos, ex-
plicitly departed from the plurality’s conclu-
sion that ‘‘proceeds’’ means ‘‘profits’’ in the
context of drug sales.  See Santos, 553 U.S. at
525–26, 128 S.Ct. 2020 (Stevens, J., concur-
ring) (‘‘As Justice ALITO rightly argues, TTT

Congress intended the term ‘proceeds’ to in-
clude gross revenues from the sale of contra-
band and the operation of organized crime
syndicates involving such sales.’’);  id. at 526
n. 3, 128 S.Ct. 2020 (‘‘Thus, I cannot agree
with the plurality that the rule of lenity must
apply to the definition of ‘proceeds’ for these
types of unlawful activities.’’).  And in the
case before us, Brace was charged with and
convicted of laundering and conspiring to

launder funds that were purportedly ‘‘the pro-
ceeds of specified unlawful activity, to wit:
the importation, sale and distribution of co-
caine, a controlled substanceTTTT’’  ROA, Vol.
I at 41.  Consequently, Brace cannot rely on
Santos to argue that he was convicted of a
nonexistent crime.  See United States v.
Spencer, 592 F.3d 866, 879 (8th Cir.2010)
(‘‘Santos does not apply in the drug con-
text.’’);  United States v. Smith, 601 F.3d 530,
544 (6th Cir.2010) (‘‘As Justice Stevens made
clear in his concurring opinion in Santos, the
predicate offense of conspiracy to distribute
cocaine does not fall within the category of
offenses for which ‘proceeds’ means ‘prof-
its.’ ’’);  United States v. Demarest, 570 F.3d
1232, 1242 (11th Cir.2009) (refusing to apply
Santos to an offense involving the laundering
of funds from drug trafficking).
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ing ordinance requiring provision of af-
fordable housing in new subdivisions as
unconstitutional under Takings Clause.
The United States District Court for the
District of New Mexico dismissed action.
Developers appealed.

Holdings:  The Court of Appeals, Murphy,
Circuit Judge, held that:

(1) Takings claim was not ripe;

(2) interference with property rights did
not constitute physical per se takings;
and

(3) application of prudential consideration
was warranted of requiring plaintiff to
first seek and be denied compensation
for Takings Clause claim to be ripe.

Affirmed.

1. Federal Courts O12.1
Ripeness doctrine is rooted both in

the jurisdictional requirement that Article
III courts hear only ‘‘cases and controver-
sies’’ and in prudential considerations lim-
iting a federal court’s jurisdiction.
U.S.C.A. Const. Art. 3, § 1 et seq.

2. Federal Courts O776
A district court’s order of dismissal

premised on lack of ripeness is reviewed
de novo.

3. Eminent Domain O2.1
A regulatory action is deemed to be a

taking per se if it requires a permanent
physical invasion of private property; a per
se taking also occurs if a regulation de-
prives the owner of all economically benefi-
cial use of the property.  U.S.C.A. Const.
Amend. 5.

4. Eminent Domain O2.1
A taking may occur depending on the

magnitude of the economic impact of the
regulatory action and the extent of the
regulation’s interference with property
rights.  U.S.C.A. Const.Amend. 5.

5. Eminent Domain O69, 74

The Takings Clause does not prohibit
the taking of private property for public
use, but rather requires compensation
when a taking occurs; such compensation
does not have to be contemporaneous with
the taking, so long as there is an adequate
provision for obtaining compensation that
exists at the time of the taking.  U.S.C.A.
Const.Amend. 5.

6. Eminent Domain O277

The ripeness test for regulatory Tak-
ings Clause claims first requires that there
be a final decision about how a regulation
will be applied to the property in question,
including whether the implementing ad-
ministrative body will grant any waiver or
variance, and, second, a property owner
may not challenge regulatory action under
the Takings Clause until the owner has
sought compensation, assuming adequate
procedures exist for doing so.  U.S.C.A.
Const.Amend. 5.

7. Eminent Domain O277

Because contemporaneous compensa-
tion is not constitutionally required, if the
state provides a mechanism for seeking
compensation, the property owner must
utilize the procedure and be denied just
compensation before a takings claim is
ripe.  U.S.C.A. Const.Amend. 5.

8. Eminent Domain O277

Takings claim was not ripe where de-
velopers had not utilized available state
procedure to seek compensation for al-
leged taking.  U.S.C.A. Const.Amend. 5.

9. Eminent Domain O266

The Takings Clause merely requires
compensation for an otherwise valid gov-
ernmental interference with private prop-
erty rights; it does not, in and of itself,
provide a cause of action for allegations
that the interference with property rights
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is arbitrary or irrational, a theory that
instead resembles a due process claim.
U.S.C.A. Const.Amends. 5, 14.

10. Eminent Domain O13

In ‘‘public use’’ Takings Clause chal-
lenges no amount of compensation would
render the taking constitutional because it
was in excess of the government’s authori-
ty to take private property.  U.S.C.A.
Const.Amend. 5.

11. Eminent Domain O277
A plaintiff mounting a challenge to a

regulation alleging a taking without just
compensation is required to first seek com-
pensation before bringing suit or demon-
strate a procedure for seeking compensa-
tion is unavailable.  U.S.C.A. Const.
Amend. 5.

12. Eminent Domain O2.10(6, 7)
Interference with property rights did

not constitute physical per se takings,
where regulatory action amounted to re-
striction on how developers may use their
land should they choose to subdivide it or,
in alternative, imposition of fee.  U.S.C.A.
Const.Amend. 5.

13. Eminent Domain O69
The government may not require a

person to give up the right to receive just
compensation when property is taken for a
public use to receive an unrelated discre-
tionary benefit.  U.S.C.A. Const.Amend. 5.

14. Eminent Domain O277
Requirement that plaintiff first seek

and be denied compensation for Takings
Clause claim to be ripe served important
purpose of allowing dispute over restric-
tion on how developers could use their
land should they choose to subdivide it or,
in alternative, imposition of fee to fully
develop before federal court intervened in
county’s administration of its land use reg-
ulations, and thus court would not exercise

jurisdiction over dispute.  U.S.C.A. Const.
Amend. 5.

Paul J. Beard II (Damien M. Schiff with
him on the briefs), Pacific Legal Founda-
tion, Sacramento, CA, for Plaintiffs–Appel-
lants.

Robert H. Freilich, Esq., Freilich & Po-
powitz, LLP, Los Angeles, CA (Mark Bas-
ham, Esq., Basham & Basham, P.C., Santa
Fe, NM, and Stephen Ross, Esq., Santa
Fe County Attorney, Santa Fe, NM, with
him on the brief), for Defendant–Appellee.

Before MURPHY, HOLLOWAY, and
O’BRIEN, Circuit Judges.

MURPHY, Circuit Judge.

I. Introduction

Developers owning property in the
County of Santa Fe, New Mexico, (‘‘Coun-
ty’’) brought a lawsuit challenging as un-
constitutional under the Takings Clause an
ordinance requiring the provision of af-
fordable housing in new subdivisions.  The
district court dismissed the complaint on
ripeness grounds and the developers ap-
pealed.  Exercising jurisdiction pursuant
to 28 U.S.C. § 1291, this court AFFIRMS
the district court’s order dismissing the
complaint.

II. Background

A County ordinance requires developers
seeking to subdivide land for resale in
designated areas of the County to develop
and sell a certain percentage of the lots as
affordable housing.  These units, which
may amount to as much as thirty percent
of a development, must be sold to qualified
buyers at prices not to exceed set maxi-
mums.  If an affordable housing unit is
resold within ten years, the difference be-
tween the price paid by the qualified buyer
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and the resale price is divided between the
buyer-reseller and the County.  The Coun-
ty’s portion of the proceeds is set aside in
a trust fund used for affordable housing.
The ordinance also provides to developers
meeting its conditions a waiver of certain
development fees and a density bonus,
which allows developers to build more
homes in a given area.  Developers may
seek a waiver of the ordinance’s require-
ments by demonstrating hardship or, in
lieu of compliance with the affordable
housing requirement, developers may pay
a fee to the County.  The City of Santa Fe
(‘‘City’’) has a similar ordinance.

Alto Eldorado Partners, Rancho Verano,
LLC, Cimarron Village, LLC, (collectively
‘‘developers’’) and two individuals brought
suit against both the City and County al-
leging the ordinances effectuate an uncon-
stitutional taking of property and violate
their equal protection and due process
rights.  They also alleged violations of
state law.

The City moved to dismiss the complaint
for lack of standing.  The district court
granted the motion because neither the
individual plaintiffs nor the developers al-
leged ownership of property within the
City that would be affected by the city
ordinance.

The County moved to dismiss the com-
plaint under Fed.R.Civ.P. 12(b)(1) for lack
of jurisdiction because the claims were not
ripe for judicial review and under Fed.
R.Civ.P. 12(b)(6) for failure to state a claim
upon which relief can be granted.  The
district court, sua sponte, concluded the
two individual plaintiffs did not have stand-
ing to sue the County because they failed
to allege ownership of property within the
County.  In contrast, the district court
concluded the developers did have stand-
ing because they alleged they owned prop-
erty within the County subject to the ordi-
nance, and their plans to develop those

properties were impacted by the ordi-
nance.  The district court nonetheless dis-
missed the complaint.  It concluded that
the developers’ Takings Clause claim was
not ripe, that the other constitutional
claims rested on the same factual founda-
tion and therefore were also unripe, and
that the remaining state law claims should
be dismissed under the supplemental juris-
diction statute.  The individual plaintiffs
did not appeal.  The developers limit their
appeal to the district court’s decision that
their claims against the County are not
ripe.

III. Standard of Review

[1, 2] Ripeness doctrine is rooted both
in the jurisdictional requirement that Arti-
cle III courts hear only ‘‘cases and contro-
versies’’ and in prudential considerations
limiting our jurisdiction.  Salt Lake Trib-
une Publ’g Co. v. Mgmt. Planning, Inc.,
454 F.3d 1128, 1140 (10th Cir.2006).  This
court reviews de novo the district court’s
order of dismissal premised on lack of
ripeness. Id.

IV. Discussion

[3, 4] The Takings Clause of the Fifth
Amendment, applied to the States by in-
corporation through the Fourteenth
Amendment, provides:  ‘‘[N]or shall private
property be taken for public use, without
just compensation.’’  U.S. Const. amend.
V;  Lingle v. Chevron U.S.A., Inc., 544
U.S. 528, 536, 125 S.Ct. 2074, 161 L.Ed.2d
876 (2005).  The classic taking is the exer-
cise of eminent domain to appropriate pri-
vate property.  Lingle, 544 U.S. at 537,
125 S.Ct. 2074.  Nevertheless, as recently
explained by the Supreme Court, govern-
ment regulation can also sufficiently inter-
fere with private property rights as to
amount to a taking.  Id. A regulatory ac-
tion is deemed to be a taking per se if it
requires a permanent physical invasion of
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private property.  Id. at 538, 125 S.Ct.
2074 (citing Loretto v. Teleprompter Man-
hattan CATV Corp., 458 U.S. 419, 102
S.Ct. 3164, 73 L.Ed.2d 868 (1982)).  A per
se taking also occurs if a regulation de-
prives the owner of all economically benefi-
cial use of the property.  Id. (citing Lucas
v. S.C. Coastal Council, 505 U.S. 1003,
1019, 112 S.Ct. 2886, 120 L.Ed.2d 798
(1992)).  Even if a regulatory action does
not amount to a taking per se, it may still
rise to the level of a taking under a multi-
factor inquiry outlined in Penn Central
Transportation Co. v. New York City, 438
U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631
(1978).  Lingle, 544 U.S. at 538, 125 S.Ct.
2074.  The Penn Central inquiry focuses
on the magnitude of the economic impact
of the regulatory action and the extent of
the regulation’s interference with property
rights to determine if the regulatory action
constitutes a taking.  Id. at 540, 125 S.Ct.
2074.

[5] Importantly, the Takings Clause
does not prohibit the taking of private
property for public use, but rather re-
quires compensation when a taking occurs.
Williamson County Reg’l Planning
Comm’n v. Hamilton Bank, 473 U.S. 172,
194, 105 S.Ct. 3108, 87 L.Ed.2d 126 (1985).
Such compensation does not have to be
contemporaneous with the taking, so long
as there is an adequate provision for ob-
taining compensation that exists at the
time of the taking.  Id.

[6, 7] The Supreme Court has outlined
a two-prong ripeness test for regulatory
Takings Clause claims.  First, there must
be a final decision about how a regulation
will be applied to the property in question,
including whether the implementing ad-
ministrative body will grant any waiver or
variance.  Id. at 186–91, 105 S.Ct. 3108.

Second, a property owner may not chal-
lenge regulatory action under the Takings
Clause until the owner has sought compen-
sation, assuming adequate procedures ex-
ist for doing so.  Id. at 194, 105 S.Ct. 3108.
Because contemporaneous compensation is
not constitutionally required, if the state
provides a mechanism for seeking compen-
sation, the property owner must utilize the
procedure and be denied just compensa-
tion before a takings claim is ripe.  Id. at
194–95, 105 S.Ct. 3108.

The district court noted the County con-
ceded the inapplicability of the first prong
of Williamson County to facial challenges
under the Takings Clause.  The County
has likewise conceded that point on ap-
peal.1  As to the second prong of William-
son County, it is uncontested that the de-
velopers have not sought compensation by
bringing an inverse condemnation action
under New Mexico state law, N.M. Stat.
Ann. § 42A–1–29.

The developers relied on two bases to
exempt their claim from the second prong
of Williamson County:  their claim was
facial rather than as-applied, and it was an
unconstitutional-conditions claim.  Al-
though the district court agreed with the
developers that their claim as a facial chal-
lenge was exempt from the ripeness re-
quirement that they first seek compensa-
tion, it nonetheless concluded the claim
was unripe because the developers re-
quested injunctive relief, which, the court
decided, is not available where there is an
unexplored avenue for compensation.  Ir-
respective of the nature of the remedy
sought, however, the claim here is unripe
because the developers have not utilized
the available state procedure to seek com-
pensation for the alleged taking as re-
quired by Williamson County.

1. In light of this decision, and especially be-
cause the parties have not briefed or argued

the issue, it is unnecessary to decide whether
the first prong applies.
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A. Facial Takings Clause Challenges

[8, 9] On appeal, the developers again
argue their challenge is exempt from both
Williamson County ripeness requirements
because it is a facial challenge.  In support
of their argument, however, the developers
rely primarily on a line of cases now made
obsolete by the Supreme Court’s recent
decision in Lingle.  In Lingle, the Su-
preme Court considered the validity of
challenges brought under the Takings
Clause alleging the regulation at issue did
not substantially advance a legitimate state
interest.  544 U.S. at 545, 125 S.Ct. 2074.
In concluding the ‘‘substantially advances’’
theory was not appropriate under the Tak-
ings Clause, the Supreme Court explained
that the Takings Clause merely requires
compensation for an otherwise valid gov-
ernmental interference with private prop-
erty rights.  Id. at 543, 125 S.Ct. 2074.  It
does not, in and of itself, provide a cause of
action for allegations that the interference
with property rights is arbitrary or irra-
tional, a theory that instead resembles a
due process claim.  Id. at 542, 544, 125
S.Ct. 2074.

Despite the developers’ insistence, the
claim the developers bring here under the
Takings Clause is not a facial claim chal-
lenging the validity of the regulation itself.
That type of claim is properly brought as a
due process claim as decided in Lingle.
Rather, they advance a regulatory takings
claim that, as stated in their complaint, the
ordinances ‘‘do not provide for any com-
pensation for the burdens they place’’ and
thus ‘‘constitute an illegal taking of proper-
ty.’’ 2  The developers’ claim here is there-
fore unlike the facial claims at issue in the
cases on which they rely, which concern

instead the now-defunct substantially ad-
vances claims under the Takings Clause.

Yee v. City of Escondido, cited by the
developers, is a case in which the property
owners used the ‘‘substantially advances’’
theory to allege a regulatory taking.  503
U.S. 519, 534, 112 S.Ct. 1522, 118 L.Ed.2d
153 (1992).  Although the Court declined
to address the merits of the claim because
it was not encompassed within the ques-
tion presented on certiorari, the Court not-
ed the challenge was not subject to the
Williamson County requirements.  Id. at
534, 537, 112 S.Ct. 1522.  It reasoned that
the ‘‘substantially advances’’ claim, a
means of challenging the authority of the
government to regulate in a certain man-
ner in the first place, did not depend on
how the regulation applied to any particu-
lar piece of property or whether compen-
sation was available.  See id.  Likewise, in
San Remo Hotel, L.P. v. City & County of
San Francisco, the Supreme Court stated
the plaintiffs would not have had to ripen
their facial challenges to a regulation
based on the ‘‘substantially advances’’ the-
ory to bring the action in federal court,
with the immediate caveat that the theory
had been rejected as a takings claim by
Lingle.  545 U.S. 323, 340 n. 23, 346 & n.
25, 125 S.Ct. 2491, 162 L.Ed.2d 315 (2005).
Although these cases suggest facial chal-
lenges are not subject to the same ripe-
ness requirements, those facial challenges
are no longer available under the Takings
Clause.

[10] The ‘‘substantially advances’’ tak-
ings theory, now obsolete, differs dramati-
cally from a Takings Clause claim alleging

2. Although it is clear the claim is not a facial
claim attacking the validity of the regulatory
action, the parties have uniformly referred to
this as a facial claim and this court declines
to recharacterize it.  The sole question pre-
sented by the parties is whether the second

Williamson County requirement applies to the
claim.  As discussed below, however the
claim at issue here is labeled, there is no
support for waiving the second Williamson
County requirement in this case.
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that a legislative or regulatory action,
while advancing an authorized purpose, ef-
fectuates a taking of property without just
compensation.  The former, a claim that
governmental interference with property
rights exceeds its permissible scope of au-
thority, does not depend on whether the
landowner subject to the regulation has
been compensated;  the regulatory action
is invalid whether compensation is provid-
ed or not.3  See Lingle, 544 U.S. at 543,
125 S.Ct. 2074.  Because no amount of
compensation would alter the outcome of
such a claim, a waiver of the Williamson
County requirement that the plaintiff first
seek compensation before mounting a no-
longer-available ‘‘substantially advances’’
Takings Clause challenge is appropriate.

In contrast, an otherwise proper inter-
ference with property rights amounting to
a regulatory taking, whether under Lucas,
Loretto, or Penn Central, is constitutional
so long as compensation is provided.
Compensation negates the constitutional
Takings Clause claim altogether.  See Wil-
liamson County, 473 U.S. at 194, 105 S.Ct.
3108.  A plaintiff might argue the Wil-
liamson County requirement is met if a
regulation on its face makes compensation
unavailable or if compensation can be pre-
sumed unavailable by the nature of the
regulation.  See, e.g., E. Enter. v. Apfel,
524 U.S. 498, 521, 118 S.Ct. 2131, 141
L.Ed.2d 451 (1998) (plurality) (presuming
compensation unavailable where chal-
lenged Act required direct transfer of
funds).  In other cases, plaintiffs may be
able to demonstrate that the state has

provided no procedure for seeking com-
pensation.  See Williamson County, 473
U.S. at 195, 105 S.Ct. 3108.  Unless a
method for seeking compensation is un-
available or compensation is otherwise
foreclosed, however, property owners will
only be able to show compensation has
been denied after first seeking compensa-
tion through an available procedure.

The developers fare no better in their
reliance on the post-Lingle cases in other
circuits.  The Fourth Circuit’s decision in
Holliday Amusement Co. of Charleston v.
South Carolina, 493 F.3d 404 (4th Cir.
2007), instead supports this court’s deci-
sion today.  There, the court notes that a
facial challenge alleging a regulatory ac-
tion exceeds permissible authority is im-
mediately ripe.  Id. at 407.  It goes on to
conclude, however, that the plaintiff’s claim
is not a facial claim that regulatory action
exceeds permissible scope, but rather, just
like the claim at issue here, is a regulatory
takings claim.  See id.  Accordingly, it
applied the second Williamson County re-
quirement.  Id.

The developers’ argument is likewise not
supported by the decisions they cite from
the First or Seventh Circuits.  The First
Circuit, in Asociacion De Subscripcion
Conjunta Del Seguro De Responsabilidad
Obligatorio v. Flores Galarza, stated facial
claims are exempt from the requirement
that plaintiffs first seek compensation, but
relied on cases brought under the ‘‘sub-
stantially advances’’ theory.  484 F.3d 1,
13–14 (1st Cir.2007).  The First Circuit

3. There is a similarity in this respect between
the now-obsolete ‘‘substantially advances’’
challenges and valid Takings Clause claims
alleging the taking was not for ‘‘public use.’’
In ‘‘public use’’ Takings Clause challenges no
amount of compensation would render the
taking constitutional because it was in excess
of the government’s authority to take private
property.  In the public use context, courts
also have not applied the requirement that the

plaintiff first seek compensation before bring-
ing suit, decisions that support the distinction
we draw today.  See Fideicomiso De La Tierra
Del Cano Martin Pena v. Fortuno, 604 F.3d 7,
16 (1st Cir.2010) (collecting cases).  The de-
velopers have made no claim that the provi-
sion of affordable housing is not a proper
public use for which the taking of private
property is authorized.
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went on to analyze whether the plaintiff’s
claim was ripe under Williamson County
anyway, and concluded the plaintiff had
met the compensation requirement by
demonstrating there was no adequate pro-
cedure aimed at providing compensation.
Id. at 16–17.  This approach merely re-
flects the unremarkable proposition that
the second prong for ripeness under Wil-
liamson County is inapplicable if a proce-
dure for compensation is not available or
compensation is otherwise foreclosed.  473
U.S. at 195, 105 S.Ct. 3108.  Thus, Asocia-
cion, provides little support for the propo-
sition that the second Williamson County
requirement is inapplicable to the claim at
issue here.  The Seventh Circuit’s state-
ments concerning facial challenges in its
Peters v. Village of Clifton decision are
similarly dicta, and the court there con-
cludes the plaintiff actually was subject to
the Williamson County requirement that
he first seek compensation.  See 498 F.3d
727, 732–33 (7th Cir.2007).

Courts considering claims alleging a reg-
ulatory taking without just compensation,
even when characterized as facial claims,
have applied the second Williamson Coun-
ty requirement consistent with this court’s
decision today.  In Equity Lifestyle Prop-
erties, Inc. v. County of San Luis Obispo,
the Ninth Circuit considered a challenge to
a city ordinance as a taking without just
compensation.  548 F.3d 1184, 1186 (9th
Cir.2008).  The court applied the require-
ment to seek compensation if procedures
are available to claims labeled both as
facial and as-applied challenges, although
it concluded that because no available pro-
cedure for seeking compensation existed,
the plaintiff was excused from the require-
ment as to its facial claim.  Id. at 1190 &
n. 13, 1193.  The Third Circuit has like-
wise held that plaintiffs alleging a taking
without just compensation, although
framed as a facial challenge, are not ex-
cused from the Williamson County re-

quirement that they seek compensation
prior to bringing suit.  County Concrete
Corp. v. Twp. of Roxbury, 442 F.3d 159,
164–65 (3d Cir.2006).

[11] Thus, a plaintiff mounting a chal-
lenge to a regulation alleging a taking
without just compensation is required to
meet the second Williamson County re-
quirement before bringing suit either by
demonstrating a procedure for seeking
compensation is unavailable or by first
seeking compensation.  That such chal-
lenges are accordingly difficult to bring
merely reflects the basic framework of the
Takings Clause under which claims are
inextricably tied to the question of com-
pensation.  See Lingle, 544 U.S. at 544,
125 S.Ct. 2074.  Here, the developers have
not argued compensation procedures are
unavailable, and it is undisputed they have
not brought an inverse condemnation ac-
tion in state court.  They have thus not
met the ripeness requirements of William-
son County.

B. Nollan–Dolan Doctrine

[12] The developers assert an alter-
nate basis for a facial challenge based on
the Supreme Court decisions in Nollan v.
California Coastal Commission, 483 U.S.
825, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987)
and Dolan v. City of Tigard, 512 U.S. 374,
114 S.Ct. 2309, 129 L.Ed.2d 304 (1994).
They further argue the litigants in those
cases, by the nature of their claims, were
sheltered from the second Williamson
County ripeness requirement and the
claims at issue here fall within that excep-
tion.

In Nollan and Dolan, the Supreme
Court considered whether the state could
appropriate without compensation ease-
ments that otherwise would constitute tak-
ings per se as a condition for granting
development permits to the landowners.
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Lingle, 544 U.S. at 546–47, 125 S.Ct. 2074.
The Court held such an appropriation
without compensation was constitutional so
long as it substantially advanced the same
interest that would be grounds for denying
the development permit outright.  Id. at
547, 125 S.Ct. 2074.

The developers argue that Nollan and
Dolan limit the power of the state to inter-
fere with property rights regardless of
compensation by requiring permitting ex-
actions to ‘‘substantially advance’’ the
same interest that would allow denial of
the permit.  According to the developers,
Nollan and Dolan thus authorize facial
challenges seeking to invalidate an alleged
taking when the taking arises in the con-
text of a permitting requirement, akin to
the now-defunct ‘‘substantially advances’’
theory previously available to challenge
any regulatory taking.

In both Nollan and Dolan, the alleged
taking was a permanent physical invasion
of private property, a type of taking desig-
nated as a taking per se and not subject to
the Penn Central analysis.  Lingle, 544
U.S. at 546, 125 S.Ct. 2074.  This court has
described the Nollan–Dolan land-use ex-
action claims as a ‘‘sub-category’’ of physi-
cal per se takings.  Ramsey Winch Inc. v.
Henry, 555 F.3d 1199, 1208 (10th Cir.
2009).  In both cases, the permanent phys-
ical invasion was an easement granting
public way through private property.  Do-
lan, 512 U.S. at 379–80, 114 S.Ct. 2309;
Nollan, 483 U.S. at 828, 107 S.Ct. 3141.
The developers’ claim in this case does not
fall within Nollan and Dolan for this rea-

son alone:  the regulatory action amounts
to a restriction on how the developers may
use their land should they choose to subdi-
vide it or, in the alternative, the imposition
of a fee.4  These interferences with prop-
erty rights do not constitute physical per
se takings.  See United States v. Sperry
Corp., 493 U.S. 52, 62 n. 9, 110 S.Ct. 387,
107 L.Ed.2d 290 (1989) (noting that requir-
ing payment of money, which is fungible
property, cannot be considered a physical
invasion of property);  Loretto, 458 U.S. at
426–27, 102 S.Ct. 3164 (distinguishing per-
manent physical occupations of land from
regulations on the private use of property).

The developers, moreover, misunder-
stand Nollan and Dolan.  The premise of
the challenge in both cases was that the
takings were uncompensated.  There was
no contention the state could not properly
exercise its right to appropriate the land
use rights at issue in Nollan and Dolan if
such takings were compensated;  rather,
the question presented was whether the
state could permissibly achieve the same
result without compensation by exacting
the land use rights in exchange for grant-
ing a permit it was otherwise entitled to
deny.  Nollan, 483 U.S. at 834, 107 S.Ct.
3141;  see Lingle, 544 U.S. at 546–47, 125
S.Ct. 2074.

[13] Arguing that Nollan and Dolan
provide a cause of action to facially invali-
date land-use exactions, rather than to in-
validate those exactions only where com-
pensation is denied, the developers cite the
Supreme Court’s reliance on the unconsti-
tutional conditions doctrine.  As the Court

4. The developers fare no better in their con-
tention, raised for the first time at oral ar-
gument, that the regulation amounts to a
physical taking per se because it requires
the developers to convey portions of the
land to certain buyers designated by the
County.  The affordable housing require-
ment is unlike physical structures placed on
private property or the easements at issue in

Nollan and Dolan.  It is particularly inap-
propriate to conclude the regulations effect
a per se physical taking in circumstances
like these in which waivers, alternate com-
pliance methods, and cost-offsetting provi-
sions are available.  The developers may
qualify for an alternative to the conveyance
they claim is a per se taking.
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stated in Dolan, however, under this doc-
trine, ‘‘the government may not require a
person to give up a constitutional right—
here the right to receive just compensation
when property is taken for a public use’’ to
receive an unrelated discretionary benefit.
512 U.S. at 385, 114 S.Ct. 2309 (emphasis
added).  That is, the right a property own-
er cannot be forced to give up is the right
to compensation;  had the state justly com-
pensated the plaintiffs in Nollan and Do-
lan, no Takings Clause violations could
have been alleged even under the unconsti-
tutional conditions doctrine.

In essence, the developers attempt to
turn Nollan and Dolan into loopholes in
the Lingle rule that challenges to regula-
tion as not substantially advancing a legiti-
mate governmental interest are not appro-
priate under the Takings Clause.  Nollan
and Dolan do not authorize challenges to
permitting decisions as alleged unconstitu-
tional takings without first seeking com-
pensation if the state has provided the
means to seek compensation.

Finally, neither Nollan nor Dolan pre-
sented a facial challenge to a regulation
and the ripeness concerns at issue here
were not present in those cases.  In Nol-
lan, the landowners sought a construction
permit for beachfront property that was
granted only on the condition they allow a
public easement over their land.  Nollan,
483 U.S. at 828, 107 S.Ct. 3141.  The prop-
erty owners litigated the propriety of the
permit’s condition in state court, including
their claim that the condition constituted a
taking.  It was the state court ruling that
the condition did not constitute a violation
of the Takings Clause that the owners
appealed to the Supreme Court.  Id. at
830–31, 107 S.Ct. 3141.  Likewise, in Do-
lan, the landowner applied for and ob-
tained a development permit with a condi-
tion that a public easement be granted on
the land.  512 U.S. at 379–80, 114 S.Ct.

2309.  Again, the owner litigated the claim
in state court and obtained a ruling that
the uncompensated appropriation did not
constitute a taking before seeking a writ of
certiorari from the Supreme Court.  Id. at
383, 114 S.Ct. 2309.

In both cases, the way in which the
regulation would affect a particular piece
of land was finally decided by the adminis-
trative body implementing the regulation,
and the challenge was an as-applied chal-
lenge to the way the regulation interfered
with the property.  In any case, neither
Nollan nor Dolan featured a discussion of
the ripeness analysis in Williamson Coun-
ty and they cannot be the source to create
a new breed of facial challenges that can
be brought in federal court without regard
to the Williamson County requirements.

C. Prudential Ripeness

[14] In the alternative, the developers
argue this court may decline to apply the
Williamson County ripeness requirements
and we should do so here.  Citing the
Supreme Court’s characterization of the
Williamson County requirements as ‘‘pru-
dential,’’ the developers claim that because
the dispute is sufficiently crystalized, this
court should exercise jurisdiction in this
case.  See Suitum v. Tahoe Reg’l Plan-
ning Agency, 520 U.S. 725, 733–34, 117
S.Ct. 1659, 137 L.Ed.2d 980 (1997).

This court declines the developers’ invi-
tation to ignore the ripeness requirements
because the requirement to seek compen-
sation prior to bringing suit retains an
important purpose here.  Assuming that
the ordinance effectuates a taking of prop-
erty, the County could decide to compen-
sate the developers for the taking rather
than abandon the ordinance.  See First
English Evangelical Lutheran Church of
Glendale v. County of Los Angeles, 482
U.S. 304, 314, 317, 107 S.Ct. 2378, 96
L.Ed.2d 250 (1987) (noting the govern-
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ment’s choice, once a court has decided a
taking has occurred, either to compensate
or to abandon the interference with prop-
erty rights).  As discussed above, were the
County to justly compensate the develop-
ers, even if the regulation constitutes a
taking, there would be no constitutional
concern.  The Williamson County re-
quirement that a plaintiff first seek and be
denied compensation for a Takings Clause
claim to be ripe therefore serves the im-
portant purpose of allowing the dispute to
fully develop before a federal court inter-
venes in the County’s administration of its
land use regulations.

D. Other Claims

Concluding the developers’ other consti-
tutional claims were subsumed within the
Takings Clause claims, the district court
dismissed the other federal claims as un-
ripe under this circuit’s rule that William-
son County requirements apply equally to
other constitutional claims based on the
same facts as a Takings Clause claim.  See
Bateman v. City of West Bountiful, 89
F.3d 704, 709 (10th Cir.1996).  Having dis-
missed all of the developers’ federal
claims, the district court also dismissed the
developers’ remaining state law claims un-
der the supplemental jurisdiction statute.
See 28 U.S.C. § 1367(c)(3).  The develop-
ers have made no argument on appeal that
the dismissal of the remaining claims
based on the ripeness decision as to the
Takings Clause claim was improper.  Ac-
cordingly, the district court’s decision to
dismiss the remaining portions of the com-
plaint is affirmed.

V. Conclusion

For the foregoing reasons, we AFFIRM
the decision of the district court.

,
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Background:  Defendant, a mortgage bro-
ker, was convicted in the United States
District Court for the District of Kansas,
724 F.Supp.2d 1122, of conspiracy to com-
mit wire and mail fraud, wire fraud, and
commercial carrier fraud in connection
with a scheme to purchase real estate us-
ing fraudulently obtained mortgages. De-
fendant was sentenced to 36 months’ im-
prisonment and three years’ supervised
release, and he appealed.

Holdings:  The Court of Appeals, Paul J.
Kelly, Jr., Circuit Judge, held that:

(1) evidence supported conviction for mail
fraud, and

(2) district court’s methodology for calcu-
lating the amount of loss for sentenc-
ing purposes was reasonable and sup-
ported by the evidence.

Affirmed.

1. Postal Service O49(11)

Evidence supported mortgage bro-
ker’s conviction for mail fraud in connec-
tion with a scheme to purchase real estate
using fraudulently obtained mortgages, de-
spite his claim that because the use of a
commercial carrier was not an essential
part of the scheme, evidence of the use of


